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CC Docket No. 98·1

REPLY COMMENTS OF ICSIUNC, L.L.C.

ICSIUNC, L.L.C. r'ICS") hereby submits these Reply Comments in response to the

Federal Communications Commission's Public Notice C'Notice"), DA 98-32, released January 9,

1998, requesting comment in the above captioned docket in coMcaion with the Petition for

Declaratory Ruling filed by the State of Minnesota, by and though the Department of

Transportation and Department ofAdministration (cottectively "MiMtsota")... OJ-'

N .,..' 'd (Z.....o. or voples roc -=__-
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I. INTIQDUCUON

Ies is a Colorado limited liability company. leS, aloI1l with Stone and Weber

Enaineering COrp. ("Stone and Weber") (collectively "the Companies"), were the successful

bidders in the competitive procurement process conducted by the State of Minnesota to provide

fiber optic transport capacity within the state. Pursuant to the agreement between the State of
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MiMesota and the Companies ("Agreement·'), the Companiel will lay approximately 900 miles

of both lit and dark fiber along interstate hiahways in MiMolOta and 1,000 miles of both dark

and lit fiber along Nral routes in Minn.eta.

In the Petition, MiMe80ta Jeeks a mUng ftom the Commission declaring that the

Agreement comports with §2S3(a), (b) and (c) of the 1996 Telecommunications Act ("Act,,).1

Because the Agreement provides for the creation of infrastructure rather than

teleoommunications services. leS agrees with Minnesota that § 253 is inapplicable to the

Agreement. Alternatively, if the requirements of § 253 are found to apply. leS agrees with

Minnesota that because the Aareement does not create any barriers to entry and because the

Aarocmcnt Waf~ aad will be adminiltered through competitively n.utral and non-

discriminatory method., the Apemen.t comports with the requirements set forth in § 2S3 and

the policies which underlie § 253,

n. DJlCUSSJON

A. Sedlo.. 2S3 it Inapplleable to tlae A....ent

Minnesota correctly submits that § 253 does not even apply to the Agreement. Section

253(a) provide. that 41[n]o State or local statute or regulation or other State or local legal

requirement. may prohibit or have the effect of prohibiting the ability of any entity to provide

any interstate or intrastate telecommunications service." Telecommunications service has been

defined under the Act as "the offering oftelecommunieations for a fee directly to the public, or

to such classes ofusen &8 to be effectively available directly to the public,,,2

1 47 U.S.C. §2S3(a), (b) aIld (c),

%47 U,S.C. 1153(45),
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The Agreement limply does not relate to the provision of teJccommunications services,

but instead to the development of inftaatNcture. Unlike other cues which have found § 253 to

be applicable, the Aireement imposes no requirements upon any entity with. Alard to the

provision of telecommunications services.! In fact. the Agreement inltead provides additional

competitive opportunities and infrastructure other entities may utilize to provide

telecommunicationc cerviee~ not previously availabl•. Moreover, the fact that res is a camer's

carrier which i. oontractually prolu'bited trom providins wleeommunicationa aerv1.cea to end

U8et8 further :supportt the poaition. that i 253 ill inapplicable.

U.S. West Communications, me. ('·U.S. West") argues that because the Agreement

eft'ects the ability of tclewmmuniamoDl providers to install or access facilities, the A@reement,

therefore, prohibits such entities ftom providing telecommunications serviceJ. This

interpretation greatly exceed, the intended scope of§ 253. Under U.S. West'! interpretation, any

construction which does not provide for participation by aU potential telecommunications

providers would be subject to § 253. For example, under u.s. West's interpretation of § 253~ a

state's decision to construct a new road or transit system without providing access to all current

and potential telecommunications setVice pro~,iders, would have to comport with § 253. This

interpretation extends the reach of § 253 far beyond its intended effect. Instead, because § 253 is

limited to state and local efforts to prohibit provision of telecommunications services rather that

contractual arrangements regarding telecommunications infl'uttUeture, § 253 is inapplicable to

the Agreement.

B. TIle A.......eat Does Not Violate SeetloR 253(1)

, See, e.g., California Payphone As.soctatton Petman/or Premrprton ojOrdtnance No. j7t1 NS oj
the City ojHtmttngtolt Park, Califomia Punualft to Section 253(d) of1M CD71I1IftI11ications Act
of 1934, Memorandum Opinion and Order, PCC 97..251 (ret. July 17, 1997) C'Hunttngtotl Park
Ordc~') (boldinl that state and local regulatioDI regardinS the payphone market are lubject to §
253 sautiny); Silver Star Telephone Company. Inc. Petition lor Preemption and Declaratory
Ruling, Memorandum Opinion and Order, 12 FCC Ited lS639 (Sept. 1.4, 1997) ("StIver Star
Order'') (analyzina Wyoming's rural incumbent protection provisions under the §253 rhetoric).
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Aaumins that § 253 doe. affect the provisions of telecommuDications Mr\Iices and is,

therefore, applicable to the Agreement, no violation of § 253(a) exists. The Commiaaion has

stated that contracting conduct implicates § 253(a) only if it materially inhibits or limits the

ability of any competitor or potential competitor to compete in a fair an balanced legal regulatory

environmtnt in the market for the particular type of telecommunications services. In other

words, the contracting conduct would have to actually prohibit or effectively prohibit the ability

to provide 1he serviee...

The Agreement impoa no requirements which would prohibit or effectively prohibit the

ability of any entity to provide telecommunications service in Minnesota or using the

intrutnlcture. Rather. the Asr'eement provides competitive opportunities to telecommunications

providers not currently existing. Thus, the Ap'eement Ip~ifies that the ICS must collocate the

fiber of other entities concurrently with the installation of the infrastructure. Further, the

Agreement also specifies that entities can purchase or lease teS's fiber network capacity on a

non-discriminatory basis. These requirements present an opportunity for other entities to deftay

construction costs associated with the installation of their own fiber and an opportunity for

smaller providers to purchase t\ber capacity without ineuning the Usociated taciHties build out

costs. Further, the Agreement hu no effect on the ability of other entities to operate and eKpand

existing fiber capacity and to place new fiber in alternative locations. Hence, the assertion that

the Agreement prohibits an entity from providing telecommunications service is without merit

and mult be rejected.

AlthouSh the Apccmcnt gives the Companies temporary exclusive aocess to a public

right-of-way, those submitting comments in opposition to the Petition have been unable to

~ Huntington Park Order. At' 38.

{OOO.oOO.4I5Ifl99' OI:39LCl'PO.AOOOI4''7.DOC,l} 4



support the position that suoh action conatitutes a barrier to entry under § 253(a). For enmple,

in support of its position, U.S. West cites several Commiaaion decisions which are inapplicable

to the Aareement. Thus, U. S. Wat cita to Commission decisions holding that § 2S3(a) "at the

very least, proscribes state and local legal requirements that prohibit aD but one .ttty &om

providing telecommunications services in a particular state or locality".5 and that 'Iany grant of

esdu.ive market eatry rilbtJ '" would raise serious questions under § 253(a).'16 The

Commission has also held that "new entrants should be able to chose whether to resell services,

obtain unbundled network elements, utilize their own facilities. or employ any combination of

these three options."? The f8cts of these Commission decisions are in stark CCntrllt to the

Apeement which docs not prohibit tho oft'orina oftelecommunications service.. The Agreement

neither grants exclusive market entty rights nor prohibits all but one entity ftom providing

telecommunications services. Rather. the Asreement allows both new and existing entrants a

unique opportunity to collocate their facilities or to purchue or lease network capacityI or any

combination thereofin a non-discriminatory maMtr.

C. Seedonf 253(b) lAd (c:) Pro.ide a S.re aarbor Rather than a Separate BIIiJ for

Preemption

Several of the comments submitted in opposition to the Petition include arsuments urging

the Commission adopt the polition that § 2S3(b) and (c) provide separate basis for preemption.

However. the Commission has concluded that § 253(b) and (c) do not provide a separate basis

SClassic Td,phone. rnc. Memorandum Opinion and Order. 11 FCC Rcc1 13082, 13085 (1996)
~cClassic Telephone ")

'Public Utility Comm"" ofTexaJ; et al,. Memorandum Opinion and Order, FCC 97-346 (rel. Oct
1, 1991)("Tuas PUC j at189.

'r,msPUC at' 14.
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for preemption.' Moreover, the language in § 253(b) stating that '~[nothina] in this section

eft'ectl the authority of a state to ...It clearly retbte any anertion that provide separate bues for

preemption. Hence, this arJUlMnt is completely without ment.

D. The ApeemeJIt i. Permlulble Under Seetlo.2~) and (e)

1. sec.tion 25300

Section 2S3(b) is a safe harbor provision which recopizes and preserves the right of

states to impose requirements which protect the public safety. Specifically. § 2S3(b) provides,

"[n]othing in this section shalt aft'ect the ability of a State to imPOle, on a competitively neutral

basis and consistent with Section 254. RCluiremenu necessary to preserve and advance LUJiversal

servioo, protect the public safety and welfare, CDl\1ro the oontinued quality of

telecommunications service't and saCesuard the rights of conaumera:' Hencet to satisfy the

requirements of § 253(b), a State's requirement must: (1) be necessary to 6.tlfil the enumerated

public interest requh'ernents of § 253(b); and (2) be competitively neutral. In the conteKt of §

2S3(b). the term necessary means more thin ''useful'' and requires a detailed analysis of means

and ends,9 In contrast. the analysis of competitive neutrality requires only a faccial review of the

'See. e.g., Texas PUC at 144 (Section 253(b) carves out defined areu where states may continue
to resuJate); Hunti1f#O"l Pt:l1'k 0'*,. at , 25 (Because § 253(b) not violated. not fteoeNary to
reach the question of whether § 2S3(b) applies); Sllve" Star Tel,phorte C0"'fJtIII.V. Inc. P,tltion
for Preemption and~c/Qratory Rilling. Memorandum Opinion and Order, 12 Pee Red 1se39
at 1I 37 (1997) ("Silver StfJl' Order") (describing l1lalysia of § 253 preemption); see also. GST
Tuaora Lightwave v. Clip 0/ r"CIOrI, 9S0 F.Supp. 968 (D..Ariz. 1996) (describing legislative
history supporting the position that no private riaht ofaction exists under § 2S3(c»,

9Stiver Star Order at14'.
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challenged requirement,10 The competitive neutrality requirement doce not mean Olequl1

treatment." t
1

Minnesota's Petition is replete with evidence that restricted access to fi'eeway rights of

way are necawy to ptc*Ct the public ufety, In tact, until 1989, Pedetal polici.. prohibit"

lonaitudinal access alona freeways for installations ofutility faciHties, &8 & result of safety and

traffic concerns. 1Z The determination that exclusive access to freeway right ofways is necessary

for the safety of the traveling public and transportation workers is, therefore, both within the

traditional exercise ofa state's police power and sufficient to meet the necessity requirement of§

2S3(b).13

MOfCOva-, Minncaota hu llltisficd the \::ompetitivc nautraUty requirement by cngagins in

a competitive bidding process and by requiring non-diacriminatory col1ocation of tiber as welt u

the sale and leasing ofnetwork capacity. ThOle opposing the Petition argue that the Agreement

is not competitively neutral because aU carriers must choose to install fiber at the time of Ies I s

installation. or never, and because maintenance of the riaht-of-ways lies exclusively with leS.

The commentators appear, therefore, to argue that to be competitively neutralt any

telecommunications ihfi'asttucture arrangement must allow and provide for the ability of all

present and future telecommunications service providers to install and maintain their own

illn the Malter ofI11fJJ/emmtation 01Section 302 of the Tel,COI'IIIInInications Act 01 1996, Open
Vi"o Syst,ms. CS Docket 96-46, Second R.eport an<l Order, ("Opm VIdeo Systems "), FCC
96249 (reI. 1une 3. 1996) It ~ 195.

l1Minnesota Petition at p. 6.

t3 See al&O u.s. Wen Cotttnf*lficat/on.s, J"". v. City oflAnlmont, 9-18 P.2d 509 (Colo.
1997)(local, State andgovemmenu may e:t.1#Ipfl a utility to rel0cat8 itsjacilitterjtom the fJ'lbllc
right o/way as a reasont:Jb[, ererclu 0/pollet PfJWBr to regulate tire lteallh. aaftty or welfare 0/
itJ own citizens.)
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networks, at the time of their choosing. Such an expansive definition of competitive neutrality

would swallow the safe harbor provision intended by § 2S3(b) and is, therefore, without merit.

Commentators fUrther argue that the Agreement is not competitively neutral because it provides

no enforcement mechanism to .sure that res's rates are non-diaoriminatory. The pouibility.

however, that the Companies may breach the Agreement or that Minnelota may enforce the

Agreement in a discriminatory manner provides no buls for declaring the Agreement to be

inconsistent with § 253. The opposition comments sugesting that no enforcement mechanisms

exist to ensure compliance by les with the non-discriminatory pricing requirements set forth in

the Aareement also mis. the mark. In addition to the remedies available to Minnesota in the case

of a default by les under article XVI of the Aareement, ample meane cxi8t throup whieh third

parties may enforce the non-discriminatory upeetl of the Agreement. Such means include, but

are not limited to federal antitrust and state anti-competitive legislation. t4 Finally, discriminato!)'

conduct by either Minnesota or xes in adminittering the Agreement which rises to the level of a

requirement that prohibits or has the effect of prohibiting the ability or a third party to provide

telecommunications services, would, at that time, be actionable uttder § 253.

2. Section 2S3{j()

The Agreement also comports with the requirements of § 2S3(c). Section 2S3(c)

provides that Urn]othing in this section affects the authortiy of a state of local government to

manaae the public riahts-of way or to require fair and reasonable compensation from

telecommunication, providers on a competitively neutral and non-disoriminatory balis, for use or

the public rjghts~of~way, on a non-discriminatory basis, If the compensations required is publicly

disclosed by such government.

I. See 15 U.S.C. §§1-7; MinD. Stat. §§ 325D.49-325D.66.
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In a reasonable exercise of its power to manage the public ri&bt..of-way~ Minnesota has

detennined that those rights of way have limited capacity for entry by telecommunications

providers. Nearly every governmental body responding to the Petition supported the argument

that the ufety of the motoring public requiteR ttrict limitations on the placement of'

telecommunications facUities on limited acceu hiahway facilities which limitations are in the

public interest and comments on the Minnesota Petition present no arpment to the contrary.

Further. because: (1) the procurement process was competitively ne~trat~ and (2) the

Agreement usures that the rates charged by lCS in connection with installation and maintenance

of non-IeS fiber as welt u the pUrchase or lease of lCS network capacity will be non

di,criminatory. the Ap'cemcnt meets the requirements of§ 253(c).

As with the opposition arguments with reapect to § 2S3(b)~ several commentators

indicated that competitive neutrality and non-disaimination require that Minnesota allow all

telecommunications service providers be allowed. to install or maintain telecommunications

facilities whenever and however they chose. This interpretation also defeats the purpose of the §

2S3(e) safe harbor provision which allows the states to manage rights-of-way without thwarting

the pro-competitive purpose ofthe Act.

m, CONg.PSION

The Agreement bernwn MinnelOta and the Companies comports with both the

requirements of § 253 and the intent of the 1996 Telecommunications Act. Accordingly, res

urges the Commission to expeditiously issue a ruling declaring that the Agreement is consistent

with the requirement. of § § 253(a), (b) and (c) orthe 1996 Telecommunications M.

Dated this gtA day of April, 1998.
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